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BRIEF OF APPET.TJmrs 
Preliminary S t atement 

Appellants, composers of original music and lyrics 
for motion pictures and television (hereinafter referred to 
collectively as -composers”), appeal from an order (637a) 1 of 
the united States District Court for the Southern District of 
New York by the Honorable Charles L. Brieant, Jr. dismissing 
the composers- complaint, sua sponte . without trial for lack of 
subject matter jurisdiction. Judge Brieant-s memorandum opinion 
is reported at 379 F.Supp. 933 (S.D.N.Y. 1974). The latter 
opinion and a supplemental memorandum (unreported) are reproduced 
57S* and 634a, respectively. 

The gravamen of the composers' complaint against appel- 
ees, the motion picture studios and television producers for whom 
their music and lyrics are composed (hereinafter referred to 
collectively as the "producers"), is the imposition of restraintr 
by the producers alleged to be violative of SSI and 2 of the 
Sherman Act, 15 U.S.C. SSI and 2. Judge Brieant dismissed the 
complaint having concluded that "this action [arose] out of a 
labor dispute over which the NLRB has exclusive jurisdiction." 


1. Numbers followed by "a" refer to pages in the appendix 


* 



379 F.Supp. 939. 


Issue Presented 

Did the District Court err in dismissing the composers' 

q ' 

complaint prior to trial in the face of a vigorously disputed 
question of fact as to whether the composers are independent 
contractors or employees within the meaning of the National 
Labor Relations Act (the "Act") where (1) it did not refer to 
or apply the governing standard; namely, to assess the total 
factual context in the light of the pertinent common-law agency 
principles; (2) it ignored two NLRB decisions which, applying 
that standard, held that such composers are independent con¬ 
tractors (the only two cases considering that question on a 
trial record); and (3) the facts show that the composers are, 
and,a fortiori , that they are entitled to a trial to prove they 
are, independent contractors. 

Statement of the Case 

2 

This class action against appellees was commenced on 


2. The Association of Motion Picture and Television Producers, 

Inc. ("AMPTP"), an association to which mo3t of the producers 
belong, was dismissed as a defendant by stipulation. See the 
document designated No. 77 in the Index to the Record. Here¬ 
inafter references to documents which are part of the record 
but not reproduced in the appendix will be as follows: 
"[Description], Doc. No. _." 



February 7, 1972 by 71 composers and lyricists suing on behalf 
of themselves and all others similarly situated. Jurisdiction 
is premised upon S§4 and 16 of the Clayton Act, 15 U.S.C. §15 
and 26. An order of the District Court dated June 18, 1973 
(Doc. No. 54) found that the complaint alleged a class action 
under Fed.R.Civ.P. 23. A subsequent order dated October 5, 1973 
(124a) defined the class as: 

all composers and lyricists, and in the 
case of deceased composers and lyricists 
their representatives, who have composed 
music and/or lyrics for any of the defend¬ 
ants for motion pictures and television 
shows.... 

In substance, the composers' complaint (9a) alleges 
that the producers, acting in concert, refuse to contract for 
the services of composers except upon certain standard terms 
imposed by the producers and that the imposition of these standard 
termo, is part of a conspiracy aimed, inter alia , at monopolizing 
the music publishing industry by preventing the composers and 
others from entering the industry in violation of the antitrust 
laws. The standard terms referred to are found in three successive 
minimum basic agreements negotiated on behalf of the producers 
by the AMPTP and on behalf of the composers by the Composers and 
Lyricists Guild of America, Inc. fCLGA") and are with few excep¬ 
tions contained in all agreements between individual producers 
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These standard terms relate 


and composers, or their nominees, 
to ownership by producers of the copyrights of the compositions 
created by the composers for motion picture and television shows. 
The composers seek to negotiate individually with producers for 
the right to exploit their respective compositions for use in 
the music publishing industry, as distinguished from the motion 
picture television industry, in various forms through various 
media. 

Course of Proceedings and Disposition Below 

t 

In July, 1973, the composers filed a motion (131a) 
seeking (1) to dismiss the producers' affirmative defenses based 
on the labor exemption of the antitrust laws and the claim of 
primary and exclusive NLRB jurisdiction and (2) for preliminary 
injunctive relief. 3 The composers' motion to strike the affirm¬ 
ative defense of NLRB jurisdiction and for a preliminary injunct- 


3 By a stipulation dated September 21, 1973, so ordered by the 
District Court (126a), the composers' claims against Columbia 
Broadcasting System, Inc. ("CBS"), which has always maintained 
that composers are independent contractors, were severed from 
those against the other producer-defendants. CBS has "ever 
answered the complaint nor, until proceedings °n the settle 
ment of an order were had before Judge Bneant (605a) , did 
CBS respond to the composers' motion. In , 1 ^ S - S “P p i en *® nt ^ 0 
memorandum (634a) the District Court concluded that its dis- 
missa’ of the complaint should, nevertheless, apply to CBS 
as we. as to the other producers. 





ion was denied 4 and on its own motion, pursuant to Fed.R.civ.P. 
12(h)(3), the Court dismissed the complaint on the stated ground 
that the producers' affirmative defenses, which pleaded that 
primary and exclusive subject matter jurisdiction was vested in 
the NLRB, were sufficient as a matter of law. 379 F.Supp. 939 . 

After reviewing the history of the controversy between 
the composers and producers, the District Court concluded that 
the composers were employees of the producers rather than inde¬ 
pendent contractors and then determined that the antitrust claims 
asserted in the complaint constituted, or at least arguably con¬ 
stituted, an unfair labor practice as defined by 58 (a)( 5 ) of the 
Act, 29 U.S.C. 5158(a)(5). In so holding. Judge Brieant relied 
principally on the recent case of Buckley v. American Fed'n of 
Te levision and Radio Ar tists , 496 F.2d 305 (2d Cir. 1974) 

(391-93a) . 

On their motion, the composers relied, inter alia , on 
two decisions by the NLRB which held on indistinguishable facts 
that the composers were independent contractors vis-a-vis pro¬ 
ducers; viz., Ameri can Broadcasting Co. . 117 N.L.R.B. 13 (1957) 


fnr n0t reach the merits of the composers' motion 

in ^ unction and to strike the labor exemptior 
de 5 enses * In addition, the Court's order wls 
wh . P re 3 udlc ® to the rights of those composers, if any 

barr 1935 ^ ^ ^ 









and Alliance of Television Film Producers. Inc .. 21-RC-7995 (1963 
(unreported decision reproduced in full in Plaintiffs' Brief in 
Support of Their Motion [Doc. No. 132, pp. 37-8]). 

The composers argued that they were independent con¬ 
tractors as a matter of law, and, therefore, both the labor 
exemption and NLRB jurisdiction defenses interposed by the pro¬ 
ducers were inapplicable. 5 The motion picture producers argued in 
response that there was a triable issue of fact as to whether the 
composers were employees or independent contractors and that the 
District Court might refer this issue to the NLRB. 6 The producers 
relied on the AMPTP-CLGA minimum basic agreements and the 1955 
certification of the CLGA as the representative of composers 
employed" by certain motion picture producers based on a consent 
election conducted by the NLRB. 

As to the television producers, as noted above, CBS 
which had successfully maintained before the NLRB in American 
B roadcasting Co ., supra , and has maintained to date that the 
composers are independent contractors, was not a party to the 


5. 


6. 


B M iCf bC i° W ' DoC ‘ No * 132 ' P- 33 et seg.; Plain 
tiffs Reply Memorandum below. Doc. No. 98, p~13 «t seq 

Nevertheless, the composers stated, "If the Court IhouTd" 
decide contrary to plaintiffs' contentions that there is 
need for the presentation of further proofs, both oral and 
documentary, we respectfully submit that the Court should 
order a preliminary hearing." id. at 18. 

Memorandum in Opposition filed below by the motion picture 
producers. Doc. No. 119, pp. 20-50. 







motion. National Broadcasting Company, Inc. ("NBC") and American 
Broadcasting Companies, Inc. ("ABC"), both of which were parties 
in the Am erican Broadcasting Co . case and had argued therein that 
the composers were independent contractors not subject to NLRB 
jurisdiction, nevertheless, substantially adopted the motion 
picture producers' arguments in the Court below. 

The District Court did not discuss "the total factual 
context ... in light of the pertinent common law agency prin¬ 
ciples," Herald Company v. NLRB . 444 F.2d 430, 433 (2d Cir. 
1971), and did not refer to the two NLRB decisions which, applying 
those principles, concluded that the composers were independent 
contractors. Concentrating on the earlier consent certification 
by the Acting Regional Director as to certain motion picture pro¬ 
ducers and on the negotiations and minimum basic agreements be¬ 
tween the CLGA and those producers represented by the AMPTP, the 
District Court held as a matter of law, without trial, that the 
composers were and are employees with regard to all appellees. 

379 F.Supp. 938. Accordingly, the District Court held that the 
composers’ antitrust complaint alleged what was arguably an unfair 

labor practice which constituted a "labor dispute" within the 

/ 

exclusive jurisdiction of the NLRB and,as indicated above,dis¬ 
missed the complaint for lack of subject matter jurisdiction. 

379 F.Supp. 939. In its supplemental memorandum opinion, the 



Court applied its dismissal to CBS as well stating, "there is 
no factual distinction between the situation of CBS and that of 
the other broadcasting defendants. Nomenclature used by CBS, 
i.e., 'independent contractor', with respect to plaintiffs is 
irrelevant" (635a). 

Thus, the decision to dismiss was applied, without 
distinction, to the following diverse groups of producers: (1) 
five motion picture producers who were named in the original 
Acting Regional Director certified unit in the 1955 consent 
election case; 7 8 (2) two motion picture producers, not in the 
original unit, who at one time or another had had contracts, all 
new expired, with the CLGA;® (3) four motion picture producers, 
not in the original unit, who never had contracts with CLGA; 9 
(4) one motion picture producer, MCA, Inc., with respect to which 
the NLRB had dismissed a CLGA petition in 1963 on the ground that 
its composers were independent contractors ( Alliance of Television 
Film Producers, Inc ., supra ) and who never had an agreement with 


7. Columbia Pictures Industries, Inc.; Paramount Pictures Cor¬ 
poration; Twentieth Century-Fox Film Corp.; Universal City 
Studios, Inc. and Warner Bros. Inc. Since some of these 
entities have undergone name changes over the years, the 
names used here and throughout this brief correspond to the 
appearances in this action. 

8 . Metro-Goldwyn-Mayer, Inc. and Walt Disney Productions, Inc. 

9. Gulf & Western Industries, Inc.; Warner Communications, Inc.; 
Transamerica Corporation and United Artists Corporation. 
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the CLGA; (5) one television producer, CBS, with respect to 
which the NLRB had dismissed the CLGA petition in 1957 on the 
ground that its composers were independent contractors ( American ' 
B roadcasting Co ., s upra ) and who never had a contract with the 
CLGA; and (6) two television producers, NBC and ABC, who main¬ 
tained in the latter case that the composers were independent 
contractors and who never had an agreement with the CLGA. 

Material Facts 

To obtain original music for a motion picture or tele¬ 
vision show, a producer must retain a composer with the special 
creative skills and expertise.to write music appropriate to the 
mood and tone of the production. A composer writing music for 
media other than motion pictures and television traditionally 
owns the music he creates. He selects a publisher to bring the 
music to the public by various means and is given certain re¬ 
capture and other rights if the publisher fails to promote and 
exploit his work. The common practice is for the composer to 

share the fees and royalties from publication and performance 
with his publisher. 

As producers of motion picture and television shows, 
appellees require the right to use the music in these motion 
picture or television shows. But there are many additional uses 


( 


1 




for the music unrelated to the motion picture or television show. 

In addition to the central theme or song which may be exploited, 
there are commonly other themes or songs and background music 
which may readily be exploited, through development by the com¬ 
poser as orchestral, band or choral arrangements, symphonic 
suites suitable for concert hall performance, and arrangements 
for various dance media. For the composer to realize fully the 
value of his work, every advantage must be taken to make use of 
his musical composition and to disseminate it to the available 
audiences through various media. 

In 1960 and twice thereafter, the CLGA entered into 
minimum basic agreements with the AMPTP which represented certain 
producers.'*' 0 A term of these agreements of most significance in 
the dispute between the composers and the producers is the follow¬ 
ing provision demanded by the producers in the negotiations lead¬ 
ing to the first agreement in 1960, perpetuated by them in the 
succeeding agreements and continued until the last agreement 
expired on November 30, 1971 in disagreement over their insistence 
that the provision be maintained without change: 

The Producer, as employer for hire 

of the composer, is entitled to and shall 


10. These agreements are reproduced at 250-345a. 
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own all rights of every kind and character, 
without any restriction, limitation or 
reservation whatsoever, in and to the 
compositions, and the copyrights therein, 
and ''y ana all renewals and extensions 
of s. h copyrights everywhere in the 
world, specifically including the copy¬ 
rights and renewals and extension thereof 
in the United States ... [Article 11(b)], 


This provision codified the producers prior practices. 

The rights to the "works" composers create are 
numerous and divisible. Of fundamental importance is the fact 
that, as producers of motion picture and television shows, the produ¬ 
cers require only the right to use the music in their motion 
picture or television shows. However, ownership of all rights 
includes the right to publish the compositions as sheet music, 
records, tapes, cartridges, and the like and to license the 
performance of music on radio, television and in public exhibi¬ 
tion halls by orchestras, bands and other musical groups as well 
as vocalists. None of these rights are directly associated with 
the production of motion picture and television shows and none 
of them are used by appellees as producers. 

Since appellees as producers do not and cannot exploit 
the rights in the music created by the composers, they in¬ 
variably sell, transfer, or assign the copyright to a music 
publisher of their choice who thereby acquires a preferred 
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position in the music publishing market. The composers are 
required under the terms of their individual contracts with the 
producers to acknowledge that they have no voice in the selection 
of the music publisher and that the music publisher selected by 
the producers has no obligation to them to publish the music. 

The assignee-music publishing companies, owned in whoie 
or part or controlled by the producers, constitute a major part 
of the music publishing industry. They are in competition with 
music publishers who are denied access to the compositions 
composers create. The composers are likewise denied the oppor¬ 
tunity of negotiating composer-publisher agreements with them. 

To the extent the music publisher selected by the producers 
fails to exploit a composition, the composer loses whatever 
additional value his music holds. 

The music publishers owned and controlled by the pro¬ 
ducers do not confine their activities to publication of the 
music obtained from the composers-appellants. They compete with 
other music publishers for music created by composers who do not 
write for the producers. These composers, unrestrained by the 
standard terms the producers extract from the composer-appellants, 
are not required to acknowledge that they are employees for hire. 
Their music is copyrighted in their own name, not in the name of 
producers called authors and they are in a position to discon- 


-12- 



tinue the composer-publisher relationship if the contract to 
publish and exploit is not fulfilled by the publisher. 


The composers do not challenge the producers' actions 
m seeking the right to use the music they contract with com¬ 
posers to obtain for their motion picture and television shows. 
The composers do challenge the producers' actions in combining 
and conspiring with each other to obtain rights to the music 
which they do not and cannot use in their business in order to 
be able to transfer these rights to captive music publishers in 
another business. 

The Composers' Status 

The affidavits of six composers (138-66a) submitted 
in support of the composers' motion below, substantially uncon¬ 
troverted by the producers, set forth facts pertaining to their 
relationships with the producers. These facts, briefly summarized 
below, are virtually the same as those found in the American 
B roadcasting Co . and Alliance of Television Film Producers, Inc , 
cases, supra. Composers are engaged on a free lance basis by 

producers for a particular motion picture or television show to 

\ 

write, arrange and \ronduct the words for songs and musical themes, 
scores and background music. Within the limits of an agreed upon 
completion date, the composer works at his convenience. Whether 
he completes his assignment in ten or a thousand hours is of no 








concern to the producers nor does it have any bearing on the 
compensation he receives. He is paid for his score not the 
hours of his labor. He is not required to compose on premises 
under the producers' control. He is not provided with any 
"tools of the trade." He generally buys these himself, keeping 
them in his home or office where he works. 

Composers are not paid on a weekly basis. They are 
not paid bonuses or given raises. They do not receive paid 
vacations, holidays or sick leave. They are retained by a pro¬ 
ducer solely for the duration of the production for which they 
are writing the music. Upon completion, their obligation ends 
and they contract with another producer for another production. 

In many instances, composers may be under contract to compose 
music for two or more producers at the same time. 

The manner in which composers are compensated varies 
according to the terms of each contract. Some contracts provide 
for a single payment at its conclusion; others provide for install¬ 
ments; and still others provide for deferred payment of a portion 
of the contract fee. In any event, there is no similarity between 
these various methods of payment and the periodic wage or salary 
payments normally made to employees. The producers have pointed 
to the fact that regardless of the payment provisions of these 
contracts some composers are subject to withholding of income. 
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social security and unemployment taxes. However, the rules 
and regulations of the Internal Revenue Service and other taxing 
authorities are not determinative of the relationship existing 
between plaintiffs and defendants. Moreover, composers have 
it within their ovrr k .ower to eliminate withholding if they so 
desire. A composer may establish a corporation and have it 
contract with a producer to furnish the composer's services and 
the corporation (clearly not an "employee") will not be subject 
to withholding. Messrs. Elliott, Karlin and Sherman and many 
other composers have done this. 

The NLRB Determinations 

In 1955, on the basis of a consent election, the act¬ 
ing Regional Director certified CLGA as representative of a 
unit of composers of music and/or words in connection with 
music employed in Los Angeles by nine named motion picture pro¬ 
ducers, excluding from the unit, inter alia , "all supervisors 
and independent contractors" (201a). No record or finding was 
made as to the work status — whether employee or independent 
contractor — of any given composer or group of composers. 

In 1957, the CLGA petitioned the NLRB for certification 
as representative of the composers engaged by ABC, NBC and CBS. 

In that case, American Broadcasting Co. , supra , the networks 
opposed on the ground that the composers are not employees within 
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the meaning of the Act, but independent contractors. The 
Board found that no question affecting interstate commerce exist- 
ed with respect to ABC and NBC since neither one contemplated 
engaging composers. As to CBS and its composers, the Board, on 
substantially the same facts before this Court and in accordance 
with the networks' contention, held that the composers were 
independent contractors and dismissed the petition for certifi¬ 
cation. 

Again, in 1963, the CLGA petitioned the NLRB for certi¬ 
fication as representative of composers engaged by four producer*, 
including MCA, Inc., an appellee herein. Alliance of Televisio n 
Film Producers, Inc. , supra . Through their representative the 
respondents in that case also opposed the petition on the ground ^ 
that the composers were independent contractors. The Board, on 
the facts set forth above, and in accordance with the respondents' 
contention, held that the composers were independent contractors 
and dismissed the petition. 

Re Contractual Relations 

None of the three television networks named in the 
complaint — CBS, NBC and ABC — have had contractual relations 
with the CLGA or any other representative of composers. Of the 
twelve motion picture producers named in the complaint, five 


have had no contractual relations with the CLGA or with any 
other representative of composers. 


The remaining seven motion picture producers had con¬ 
tractual relations with the CLGA, negotiated through AMPTP, 
from 1960 to November 30, 1971 and none since then. These 
relations were embodied in the three minimum basic agreements. 
Separate agreements incorporating the terms of those agreements 
or terms above the minimum were entered into between the producers 
and individual composers or corporations created by composers 
for the purpose. 

Relations Between CLGA and AMPTP For Seven of the Fifteen Defend- 


Briefly, the relations between the CLGA and AMPTP, 
representing seven of the fifteen motion picture producers, 
have been as follows. In the 1960 Minimum Basic Agreement, 
renewed twice thereafter, the CLGA and AMPTP adopted the 
language of the Board in the American Broadcasting Co ., supra 
in defining the unit covered by the agreements. The last agree¬ 
ment states that it covers employees and not independent con¬ 
tractors and that an employee is a person under the direction 
and control of the producer as to the selection of and the manner 
and means by which the music for the motion picture is to be com¬ 
posed. The term composer is defined in the agreement as a person 
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employed by the producer for the purpose of composing music 
and/or lyrics for use in the production of motion picture photo¬ 
plays. (250a) Thus, on their face the minimum basic agreements 
conformed to the certification of the Acting Regional elector 


of a unit of composers "employed- by the motion picture produc¬ 
ing companies and excluding independent contractors, and to the 
subsequent decisions of the Board holding that the composers were 
independent contractors. Despite these clear distinctions, the 
agreements, covering only employees, were applied to the composers 
appellants herein who are independent contractors under the 
definition of the Board in the American Broadcasting Co . , and 
A lliance of Television Film Producers. Tno cases . 


In negotiations for renewal of the minimum basic agree 
ment which expired in 1971, the CLGA took the position that the 
companies represented by the AMPTP were unfairly insisting, pur¬ 
suant to the minimum basic agreement, that they were entitled 
to all rights in the compositions the composers were creating, 
including not only the right to perform the music in timed 
sequence with their motion pictures or television shows, but 
also the right to assign all other rights in the compositions 
to a publisher of their choice for publication and exploitation 
in another industry, namely the music publishing industry. The 
CLGA*s request in the negotiations that the motion picture pro- 


-18- 










ducing companies agree to allow the composers to retain the 
ownership of and right to copyright their works while authorizing 
the motion picture companies to perform the compositions as part 
of their productions was refused. 

As a result, the CLGA filed a charge with the Board 
claiming that AMPTP was refusing to bargain in violation of 
S8(a)(5) of the Act and went on strike. In response, the AMPTP 
likewise filed a charge claiming that the CLGA had failed to give 
the Federal Mediation & Conciliation Service ("FMCS") 30 days' 
notice before striking in violation of 58(b)(3). The AMPTP also 
charged that the CLGA had wrongfully demanded that the AMPTP 
bargain on a non-mandatory subject of bargaining, namely the 
ownership of the copyrights to the compositions the composers 
created in violation of 58(b)(3). 

Reviewing the entire record of the proceedings before 
the Board, the CLGA concluded that the composers, against whom 
the restraints complained of were being applied, were independent 
contractors and not employees and that the Board did not have 
and would not exercise jurisdiction over the charges filed by 
the CLGA. Accordingly, the CLGA withdrew its charge. The 
58(b)(3) charge filed by the AMPTP was dismissed by the Acting 
Regional Director on his finding that ownership of the copyrigtits 
was a mandatory subject of bargaining. He accepted a stipulation 
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of the CLGA with respect to the §8(b)(3) charge of failing to 
notify the FMCS before striking as grounds for dismissing that 
charge, but he specifically acknbwledged that the stipulation 
consHtuted no admission by the CLGA that it had committed an 
unfair labor practice or that the Board had jurisdiction of the 
dispute. 

The NLRB has now accepted a CLGA petition for unit 
clarification, the Board having denied the motion picture pro¬ 
ducers' motion to dismiss the petition. The issue in this pro¬ 
ceeding, to be tried before a Board hearing officer, is whether 
the composers engaged by the seven movie producers, who have had 
collective con'racts with CLGA, are employees as suggested in the 
1955 certification or independent contractors as held in the 
American Broadcasting Co . and Alliance of Television Film Produce rs, 
Inc. cases. Appellants' application of November 6, 1974 to this 
Court stay the appeal pending a determination in this proceeding 
was denied (Kaufman, Ch. J. and Anderson, C. J.). 

Argument 
POINT I 

THE DISTRICT COURT ERRED IN HOLDING, 

WITHOUT A TRIAL, THAT THE COMPOSERS 
ARE EMPLOYEES, NOT INDEPENDENT CON- 
TRACTORS ____ 

The decision below is premised on a conclusion that 
appellants compose music and lyrics for appellees as employees 
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rather than as independent contractors. 11 The only question pre¬ 
sented on this appeal is whether the District Court erred in 
holding, without ; trial, that the composers are employees, not 
independent contractors. It is, therefore, sufficient to show 
that there was a triable issue of fact in this regard to justify 
reversal. 12 "A litigant has a right to a trial where there is the 
slightest doubt as to the facts ..." Doehler Metal Furniture Co. 
v_. United States, 149 F.2d 130, 135 (2d Cir. 1945). Also see 
American Manuf acturers Ins. Co. v. American Broadcasting-Paramount 
Theatres, Inc., 388 F.2d 272 (2d Cir. 1967). Significantly, the 
producers vigorously urged below that a full trial would be 
necessary to establish whether the composers were employees or 
independent contractors. E.g., 183a; Memorandum in Opposition to 
Plaintiffs' Motion filed by the motion picture producers. Doc. No. 
119, pp. 34-40. 

This Circuit, following the Supreme Court, has laid 
down the test for determining whether individuals are "employees'* 
or "independent contractors" within the meaning of §2(3) of the 


11 . 


12 . 


379 F.Supp. 938. To the extent that members of the appellant 
class are in fact independent contractors, the NLRB would be 

?nc m°(i94f?7' ***■• NLRB V - Hear3t Publ -«io ns , 

Indeed, as urged below, the composers contend that the record 
before this Court provides ample support for a holding that 
they are independent contractors as a matter of law. 








1 


I 


Act, 29 U.S.C. §152(3). 13 In Herald Company v. NLRB , supra at 432 
this Court held as follows: 

Since N.L.R.B. v. United Insurance 
Co., 390 U.S. 254, 88 S.Ct. 988, 19 L.Ed. 

2d 1083 (1968) it has been settled that 
general agency principles are to be 
applied in distinguishing between 
"employees" under Section 2(3) and "any 
individual having the status of an inde¬ 
pendent contractor." The Supreme Court 
held that the N.L.R.B.'s determination 
that debit agents of an insurance company 
were "employees" under the common law of 
agency should have been enforced by the 
Seventh Circuit. In News Syndicate 
Company, Inc., 164 N.L.R.B. 422, 423 
(1967) the Board articulated the agency 
test as follows: 

"In determining the status of per¬ 
sons alleged to be independent 
contractors, the Board has consis¬ 
tently held that the Act required 
application of the 'right to control' 
test. Where the one for whom the 
services are performed retains the 
right to control the manner and 
means by which the result is to be 
accomplished the relationship is 
one of employment, while, on the 
other hand, where control is reserved 
only as to the result sought, the 
result is that of an independent con¬ 
tractor. The resolution of this 
question depends on the facts of 
each case, and no one factor is 
determinative." 

Thus we turn to the factual background of 
the relationship between the "distributors" 
and the Herald Company in order to assess 
"the total factual context * * * in light 
of the pertinent common law agency principles." 

N.L.R.B. v. United Insurance Co., supra, 390 
U,S. at 258, 88 S.Ct. at 991. 


13. Section 2(3) provides in pertinent part as follows: "The 
term 'employee' shall include any employee ... but shall 
not include ... any individual having the status of an 
independent contractor...." 
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In the only two cases where the NLRB considered and 
determined the status of the composers engaged by producers, the 
Board held that composers were independent contractors within the 
meaning of §2(3) of the Act. In American Broadcasting Co .. supra , 
the Board accepted the contention of CBS that the composers were 
independent contractors. After reviewing the facts, the Board 
held as follows: 


The legislative history of the 1947 amendments 
the extent here relevant, shows that Congress 
intended that the Board recognize as employees 
those "who work for wages or salaries under direct 
supervision," and, as independent contractors, 

"those who undertake to do a job for a price, 
decide how the work will be done ..." i4 Whether 
or not social security or state and federal income 
taxes are withheld from the compensation due an 
individual is not a decisive factor in determining 
whether that individual is an employee or an inde¬ 
pendent contractor, nor is the precise terminology 
used by the parties in describing their relationship 
controlling. Rather, the Board has consistently held 
that, in determining the status of an individual, the 
Act requires the application of the "right to control" 
test. Thus, where the person for whom the services 
are performed retains the right to control the manner 
and means by which the result is to be accomplished, 
the relationship is one of employment; while, on the 
other hand, where control is reserved only as to the 


. "Los Angeles Evening Herald and Express, 102 N.L.R.B. 103* 
Columbia Reporting Company, 88 N.L.R.B. 168. See also House 
of Representatives Report No. 45, page 18 - 80th Congress, 
1st Session." (Footnotes 14, 15, 16 and 17 are original 
Board footnotes renumbered herein.) 

"Roy O. Martin Lumber Company, Inc., 83 N.L.R.B. 691; South¬ 
west Associated Telephone Company, 76 N.L.R.B. 1105." 
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result sought, the relationship is that of an 
independent contractor. The resolution of this 
question depends upon the facts of each case and 
no one factor is determinative. 16 

On the basis of the entir e record in this 
case t we are satlsFTed that the CBS composers 
sought by th e Petitioner ar e independent con¬ 
tractors, and not employees , within the meaning 
Section 2 (3j~of the Act . Because of the nature 
of the art of musical compositions, the specifi¬ 
cations which CBS transmits to a composer of 
necessity relate principally to the effects to be 
produced by the music and not to the manner in 
which that effect is to be achieved. Although 
CBS may set a deadline, it otherwise has no 
control over the working hours, the working 
conditions or the place of work of the composer. 
The amount of compensation paid a composer is 
normally not based upon a weekly or hourly rate. 
Furthermore, so far as the record shows, CBS at 
no time exercised, and no longer reserves, the 
right to require the composers here sought to 
revise any composition. These composers not only 
do their creative work in their own homes, but may 
work for more than one employer at the same time. 

Accordingly, with respect to the composers 
shown to be actually engaged by CBS at the time 
of the hearing, we find that the degree of con¬ 
trol exercised over them in the performance of 
their work by CBS is insufficient to establish 
an employer-employee relationship. We find, 
therefore, that the CBS composers requested by 
Petitioner are not employees, but are independent 
contractors. 17 (Emphasis added.) 


16. "H.E. Koontz Creamery, Inc.,102 N.L.R.B. 1619, and cases 
cited therein.” 

17. "See Philadelphia Daily News, Inc., 113 N.L.R.B. 91, where 
the Board held that a cartoonist in the editorial depart¬ 
ment of the newspaper, who sold three or more cartoons a 
week to the employer under a contract whereby the cartoonist 
was compensated on a fee-per-cartoon basis, was an independent 
contractor. See also Fulton County Glove Manufacturers, Inc., 
Ill N.L.R.B. 266." 
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In the subsequent case. Alliance of Television rim, 
Pr oducers, Inc ., su£>ra,the Board accepted the contention of 
MCA, Inc. and other motion picture producers, made through their 
representative, that the composers were independent contractors. 
After stating the facts, the Board held as follows: 


. ., We 5 aVe ^ eld that composers performing 

ri?h^ r ^ UnCtl °? S WSre inde Pendent contractors 

the em ^° yeeS * Petiti oner contends that 

thfn ln ^ he * nstant case is more complete 

than that previously before the Board, and war- 

^ ontra 5y conclusion. However, we are 
satisfied on the basis of this record that any 
controi by the studios involved herein related 

2 „2nf e f U \-°K 9h J rather than to the manner 
Whl ^ h that result is to be accom¬ 
plished Accordingly, the degree of control 
— iJ - ? u ^ lc ient to establis h an employer- 
ggPl°Y ee relationship^ " and we~Ti , n 

composers in the unit sought are Tndip ende^t 
2gi$£sctors. We shall therefore dismiss the 
petition. (Emphasis added.) 


Thus, the standard laid down by the Supreme Court and 
followed by this Circuit, was applied by the NLRB to the work 
of the composers engaged by motion picture and television pro¬ 
ducers with the holding that the composers have the status of 
independent contractors. The work status of the composers as 
developed in those two NLRB decisions is indistinguishable from 
their work status as shown by the affidavits submitted to the 
District Court. Indeed, CBS and MCA, Inc., which prevailed in 
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those two cases, are parties here and they, along with ABC, NBC 
and four motion picture producer-appellees succeeded in having 
the pending unit clarification proceeding before the NLRB dis¬ 
missed as to them on the ground, as found by the Regional Director, 
pursuant to stipulation of the parties, that there was no contract¬ 
ual relationship between them and the CLGA. 

In Ring v. Spina , 148 F.2d 647 (2d Cir. 1945), the 
individual defendant playwrights and The Dramatists Guild of 
the Authors' League of America, Inc. raised §6 of the Clayton 
Act as a defense to an antitrust action alleging a conspiracy 
by the playwrights in restraint of trade. The restraint was 
alleged to have been accomplished by means of the Dramatists 
Guild's minimum basic agreement which a producer was compelled 
to sign before he could acquire a license to produce a play 
written by a Guild member. The court held that like the fisher- 
man in Columbia River Packers v. Hinton , 315 U.S. 143 (1942) 
and the doctors in American Medical Ass'n v. United States . 

317 U.S. 519 (1943), the playwrights were not employees of the 
producer and that the dispute, concerning the terms under which 
plays were licensed, was not within the contemplation of §6 of 
the Clayton Act. Similarly, a dispute over the terms under which 
composers sell rights to their musical compositions is not within 






the ambit of an employer-employee relationship. 

The composers are independent contractors dealing in 
the sale of a commodity — musical compositions. They are not 
employees of defendant producers. The matrix of the controversy 
between the composers and producers does not relate to an 
employer-employee relationship. As a matter of fact, the minimum 
basic agreements specifically entitle a composer to repurchase 
an unused work for the same price he was originally paid by the 
producer. The right to repurchase would hardly be granted to an 
employee under a traditional collective bargaining agreement for 
his services. This right is meaningful only if the contract is 

viewed, as here it must be, as an agreement for the sale and pur¬ 
chase of a commodity. 

The act of creating a musical composition or lyric 
which takes place in a composer's mind is so personal as to make 
impossible any control of the composer by the producer of the 
type exercised by an employer in the traditional relationship. 

Even if assumed that the producer may, as asserted by the producers, 
determine the type of music desired, accept or reject themes, 
decide which sequences of the film will be accompanied by music 
and by what type of music, require the music to be rewritten, 
alter the music, and supervise the recording of the music and its 
integration with dialogue and sound effects in the final version 
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of the motion picture, the composers still remain independent 
contractors, since the producers do not exercise control over the 
manner or means of composing the music as distinguished from 
control over the end product. 

At no point below did the producers discuss supervision 
and control of the manner or means of composing music. They 
did not discuss it because it does not exist. Instead, they 
sought, for example, to diminish the importance of the fact that 
almost all composers work at home. They claimed this is a matter 
of personal preference and that the producers furnish facilities 
to any composer who desires to use them. Nevertheless, when 
composers work at home, they are not and cannot be under the 
supervision, direction, or control of the producers. As the 
Board said, in Alliance of Television Film Producers, Inc ., supra 
"any control by the studios involved herein relates to the result 
- sought rather than to the manner or means by which that result 
is accomplished." 

In Taylor v. Local No. 7, Journeyman Horseshoers , 353 
F.2d 593, 596 (4th Cir. 1965), cert , denied , 384 U.S. 969 (1966), 
the Court held that the farriers there had the status of inde¬ 
pendent contractors, stating: 

Even some reservation of control to super¬ 
vise the manner in which the work is done, 
or to inspect the work during its performance 
does not destroy the independent contractor 
relationship where the contractor is not 
deprived of his judgment in the execution 
of his duties. 
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In the case at bar, the producers do not in fact reserve any 
control over the manner in which the music and lyrics are com¬ 
posed and the composer, as a free lance artist, necessarily 
retains his judgment in the execution of his duties." Id. 

The producers also laid great stress below upon the 
words used in their contractual relationship with composers. 

All of the producers use a form which uses the legal formula for, 
and labels the composer, an "employee." However, a composer's 
status is determined not by the words in a contract but by the 
actual facts of the relationship; "nor is the precise terminology 
used by the parties in describing their relationship controlling.... 
The resolution of this question [employee or independent contractor] 
depends upon the facts of each case and no one factor is deter¬ 
minative." American Broadcasting Co ., supra . Accord, NLRB v. 

A.S. Abell Co ., 327 F.2d 1, 7 (4th Cir. 1964). 

The fundamental difference between an employee in a 
traditional relationship with ar employer and the composers in 
their relationship with the producers becomes apparent from a 
comparison of a traditional collective bargaining agreement and 
the AMPTP-CLGA minimum basic agreements (250a, 273a and 313a) . 
Traditional agreements cover wages, hours, and work.ng conditions, 
the accepted mandatory subjects of bargaining. Apart from the 
agreed upon lump sum (more properly identified as a fee) which 


1 . 





Q 


the producers pay composers and provisions for performance fees 
royalties, there are no terms in the minimum basic agreements 
re iating to compensation for services.^ - ® In sharp contrast to 
the traditional collective bargaining agreement, the minimum 
basic agreements contain no provisions whatsoever regarding 
working hours or conditions. The reason is obvious; composers 
work when and where they please. It may be during the day or 
the night, on weekdays or holidays, on the ground or in the air, 
in New York or flying over the North Pole en route from Los 
Angeles to London. The composers' purchase of group benefits 
through participation in the industry pension and insurance funds 
alter the basic relationship. Of far greater significance is the 
absence from these agreements of provisions for vacations, holidays 
and sick leave, benefits invariably included in traditional col¬ 
lective bargaining agreements. The producers could not care less 
about composers' vacations, holidays or sick leave; their only 
concern is timely delivery of the music. 

The minimum basic agreements are not collective bargain¬ 
ing agreements, they are contracts for the sale of a commodity. 

See Ring v. Spina , supra . The salient portions of these agree¬ 
ments concern the exploitation of the musical compositions, not 


18. The minimum compensation provided in the minimum basic 
agreements is the quid pro quo for the transfer of a 
commodity, viz ., music and/or lyrics. 
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the labor of the composers. Through incorporation in the 
contracts between individual composers and producers, they pro¬ 
vide the mechanism by which producers are,in concert,able to retain 
title to the compositions and the right to assign them to their 
captive music publishers. 

The producers, in urging below that a triable issue was 
presented, cited two cases as especially pertinent to the present 
C3Se: Un ite d States v. Unite d Scenic Artists Local 829 . 27 F.R.D. 
499 (S.D.N.Y. 1961) and Braddick v. Federation of Shorthand 
Reporters, 115 F.Supp. 550 (S.D.N.Y. 1953). In United Scenic 
Artists, an antitrust action, both sides moved for summary judgment 
after almost four years of extensive discovery proceedings. The 
defendant union was alleged to have entered into a conspiracy to 
restrain trade with some 40 of its members "who enter into 
individual contracts with producers which call for the payment 
of a flat fee (and in some instances, in addition, a percentage 
of the productions profits) for the design of scenery and/or 
costumes for a particular production." 27 F.R.D. 499. Judge 
Kaufman noted that the employment question, i.e., whether the 
so-called contracting designers were employees of the producers 
or independent contractors, "lies at the crux of the controversy" 
and continued at 502: 
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The determination of this question 
involves the consideration of a myriad 
of factors and details.... Although 
voluminous depositions, exhibits and 
affidavits have been submitted in 
connection with these motions, they 
plainly do not supply the complete 
information or bring into sharp focus 
all the elements essential for an 
informed and intelligent determination. 

Thus, for example, there is a sharp 
factual dispute with respect to 
perhaps the most important factor in 
this determination — the nature of 
the relationship between the designers 
and the producers, and the extent and 
manner of control exercised in practice 
by the producers over the designers.... 

His conclusion under these circumstances was that summary judg¬ 
ment could not be granted. 


Plaintiffs in Braddick were in the business of servic¬ 
ing the reporting needs of attorneys, governmental agencies, etc 
In carrying out assignments, they engaged the services of free 
lance shorthand reporters who were members of the defendant 
association. Until 1953 plaintiffs and the association had 
maintained a contractual relationship, the latter being the 
"exclusive bargaining representative" of its members. In 19^3 
a dispute arose; the members of the association boycotted and 
picketed plaintiffs and plaintiffs retaliated with an action for 






an injunction and treble damages, charging that the association 
was not a bona fide labor union. Defendants moved to dismiss 
the complaint or for summary judgment. Judge Weinfeld held that 
where an issue as to the status of the association as a labor 
organization was raised, the "essential question whether its 
members were true entrepreneurs rather than employees could not 
be resolved summarily on the basis of the conflicting affidavits 
but was required to await determination upon trial." 115 F.Supp. 
554. He concluded,at 555, with an observation squarely in point: 


It is obvious that before it can 
be decided what principles of law are 
to be applied to this case the facts 
must be established. At the present 
time these facts are in sharp dispute. 
An imperfect or uncertain record is too 
insecure a basis for the resolution of 
the close, difficult and important 
legal questions which this case poses. 
In the circumstances, the motion for 
summary judgment must necessarily be 
denied. 


The decision below did not consider or apply the 
governing standard in determining whether individuals are 
employees or independent contractors; namely, "to assess 'the 
total factual context ... in the light of the pertinent common 
law-agency principles.'" Herald Company v. NLRB , supra , at 433. 
It ignored the two NLRB decisions which, applying that standard, 
held that the composers engaged by the producers are independent 
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contractors — the only decisions considering the status of 
composers on a trial record. The decision below relied exclu¬ 
sively on the "undisputed history of the underlying disagreement" 

(379 F.Supp. 938), overlooking the fact that eight of the fifteen 
defendants have not been members of AMPTP and have had no collective 
agreements with CLGA,and indeed, that two of them were among the 
companies which prevailed upon the NLRB to hold that the composers 
are independent contractors. 

The decision below states that the CLGA cannot remove 
jurisdiction of a dispute from the NLRB by shifting nomenclature. 
Conversely, the CLGA cannot confer jurisdiction on the NLRB of 
a dispute by nomenclature, any more than CBS can confer or remove 
jurisdiction on the NLRB by its nomenclature,as the District Court 
correctly observed in its supplemental memorandum opinion. Regard¬ 
less of what individuals or organizations called themselves or are 
called, the NLRB cannot have jurisdiction of the dispute, preemptive 
or otherwise, if the composers are not employees. By the clear 
wording of §2(3) of the Act, the NLRB does not have jurisdiction 
of the dispute if they are independent contractors. The proper deter¬ 
mination of their status depends, not on the selection of one 
fact, but on the total factual context in light of the common law 
agency principles. 

Although the District Court placed great emphasis on 
Buckley v. American Fed'n of Television and Radio Artists, 
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496 F.2d 305 (2d Cir. 1974), which held that the NLRB has pre¬ 
emptive jurisdiction over labor disputes which involve or 
arguably involve unfair labor practices, it declined to follow 
the composers' suggestion that the more basic issue, i.e., 
whether the composers were independent contractors or employees, 
might profitably be referred to the Board while it retained 
jurisdiction. In this way, the Court's concern for the integrity 
of the labor laws would have been vindicated without foreclosing 
the composers, absent an appeal, the possibility of a judicial 
determination of their antitrust claims. International Ass'n 
~ Heat and Frost Insulators v. United Contractors Ass'n , 48 3 
F.2d 384, 404 (3d Cir. 1973). Also see Carpenters District 
Council v. United Contractors Ass'n of Ohi o, 484 F.2d 119 
(6th Cir. 1973). 


POINT II 


THE DISTRICT COURT’S DICTUM 
CONCERNING THE PRODUCERS COPY- 
RIGHT LAW DEFENSES WAS UNSOUND 


Since the District Court dismissed the complaint for 


This suggestion was made during the course of proceedings 
held before Judge Brieant in connection with the settlement 
of a final order. (605a). Of course, the applicability of 
_ uckley turns, in the first instance, on whether the dispute 
involves employees within the jurisdiction of the NLRB or 
independent contractors. 
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lack of subject matter jurisdiction, its comments concerning 
the validity of the producers’ "copyright" defenses under the 
antitrust laws were merely dictum. Accordingly,this issue is 
not discussed in detail herein. However, brief mention of this 
subject is warranted. Clearly, the copyright laws do not provide 
defendants with immunity from the antitrust laws. United St ates 
v. Paramount Pictures, Inc. , 334 U.S. 131 (1948); United States 
v. Loew's Inc. , 371 U.S. 11 (1962); Watson v. Buck , 313 U.S. 387 
(1941); United States v. Griffith . 334 U.S. 100 (1948); Alden 
Rochelle Inc, v. ASCAP , 80 F.Supp. 888 (S.D.N.Y. 1948); M. Witmark 
& Sons v. Jensen , 80 F.Supp. 843 (D. Minn. 1943), appeal di smissed 
su k nom., M. Witmark & Sons v. Berger Amusement Co. , 177 F.2d 515 
(8th Cir. 1949). 

Ownership of the copyright by the producer,in the 
absence of contrary agreement with the composer, under the terms 
of the statute, has no bearing on whether the producers conspired 
and monopolized in violation of the antitrust laws. The composers 
create and sell a commodity which the producers purchase. The 
dispute between the parties arises out of the composers' rejection 
of the long established practice of the producers by combination 
and agreement to require composers to forego the opportunity to 
bargain with them individually to obtain the copyright in the 
commodity which they have created. Since the dispute is between 
composers and producers over the terms of a contract for a sale of 







property rights in a musical composition, including the copyright, 
which by the terms of the copyright statute is subject to 
such agreement, the producers' concerted action of what that 
copyright term of the agreement with the composers shall be, is 
a violation of the antitrust laws. 

By way of further dictum (379 F.Supp. 936, n.4 and 
repeated in the supplemental memorandum opinion at 635a) the 
District Court indicated that certain conduct of the CLGA and 
the composers, if the composers are independent contractors, 

"would itself violate the antitrust laws." Since this comment 
has no bearing on the dismissal of the complaint for lack of 
subject matter jurisdiction, it should be sufficient to note that 
the defense of in gari delicto does not defeat an antitrust claim. 
See ?..g rma Life Muf flers v. International Parts Corp . . 392 U.S. 134 
(1968). Moreover, the CLGA is not a party to this action 
nor have any counterclaims been filed against the composers. 

Conclusion 

It is respectfully submitted that the District Court 
erred in dismissing the composers' complaint and the judgment 
below should be reversed. 


Respectfully submitted. 


BATTLE, FOWLER, LIDSTONE, 
JAFFIN, PIERCE & KHEEL 
Attorneys for Appellants 


New York, New York 
November, 1974 
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COUNTY OP NEW YORK 

fix/tr Vl Jf 

being duly gworn depose* 
and says: On a-< c- u 19/fi j served the 
within ■rec ord on appeal brief hhmm iac n r» 


within *e gord o p appeal brief ap p en dix on 

' ■* ^ lhe attorney for the u ‘ y< ’‘^4^ Vv ( . 

-ftfopondcnt by leaving w tailing 4tre# copies thereof /y 55 ' .- 4® , ^ 

St his office located at *** ^ ^ 

l *““ y~&n“<-ejr,4Z%r* 

Sworn to before mo .■ Jk .^X:. J3k^vi____ 


Sworn to before mo 

jPf'-^day of jT 

vw c* 19 7y 

£<■ < C'<. & 

THERFSA CORLESS 
Notary Public. Stste of New York 

No. <510317 

Qualified In Bronx County 
Term Expires March 30, 1976 


8TATE OP NEW YORK 
COUNTY OF NEW YORK 


/3^/C r SAyc/z 3 . . . . 

c ' being duly sworn depose* 

and says: On A i 19 /y J served the 


-- J - . WM - ' y ^ \ ' p Af zr A •«! »cu tuu 

within r ecord -o n a pp e al brief a pp e n dix on /V*-*<-*»/£.«. * j. 

< \ iC ' ^the attorney^ or the Ct ^ r „ ^ ^ „ t/ 

rtspendr ul by leaving - m ail tag t h ree copie thereof / 

at his office located at . & 7 /t x£Zijc*.?r 

-7<u<e~ ifo-L^t' Va*. / CCc r 

Sworn to before me _ 3. ^^0^1 - 

this 2 r-* day of \ 

c- 1 9 7y ~ A 

ZXr y^ - 

/c^ ^ ~ o- Odd- i~Li^ 

THERESA CORLESS 
Notary Public. State of New York 
No. <518017 

Ouallfiod In Drenx County 
Term Expires March 30. 1976 








STATE 07 NEW YORK 
COUNTY OF NEW YORK 


c // / y being duly sworn depose* 

and says: On VY<*-/<-* /-. 197y I served the 

within record on a pp eal brief a pp e nd ix on . *. 

x yo «c^x • /- •,»*< t the attorney fcr the //uT', 

ye s pe ndeb t by leaving nailie g tn fce copies thereof 
at hit office located at 3 3 r ‘ 

6 /C<-/’/ r 

2U£^jC, 


7 ’ 








Vf <r 


Sworn to before me 
tibia ^ day of 

^7Ls~ A < r*S'S<- t 19/7^ 




£ 


TK^rn/y CORT?!? 

Notary F'l..I‘o. C:. .••» ••? New York 

No. 

Oirafif!"'' 1 1 "• v r*i:■■'•/ 
Term Expiie3 I. arch 20, I u .X 


STA TE 0 7 HEW YORK 
COUNTY 07 NEW YORK 



THERESA CORIESS 

Notary Public, Strro nf Now York 
No. 4"<1C917 

Qu&IIFIod in Pr.'ix County 

Term Expires March 30, 1076 




